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11. Railroads (§ 60*)— Neither Interests of Company Nor of Com- 
munity Paramount in Selecting Site of Station. — In the selection of 
a site for a new railroad station in lieu of one abandoned, neither 
the interests of the community nor those of the company are to be 
regarded as paramount. 

12, Railroads (§ 9 (2)*)— Particular Weight to Be Given Commis- 
sion's Finding as to Site for Station Where It Visited Locality. — 
Under the constitutional provision that the action of the Corporation 
Commission appealed from shall be regarded as prima facie just, 
reasonable, and correct, particular weight should be attached to its 
findings concerning the selection of a site for a new railroad station 
in lieu of one abandoned where the commission visited the locality 
concerned. 

1$. Railroads (§ 60*) — Expenditures on New Station after Complaint 
from Citizens Held at Company's Peril. — Where a member of the 
Corporation Commission, on receipt of a complaint from citizens 
concerning the site selected by a railroad company for a new sta- 
tion in lieu of one abandoned, requested the company to do nothing 
further until the commission had an opportunity for investigation, 
any subsequent expenditures on the site selected by the company 
was at its own peril. 

Appeal from State Corporation Commission. 

Proceedings before the Corporation Commission against the 
Southern Railway Company. From an order of the Commis- 
sion, the Railway Company appeals. Affirmed and remanded. 

R. B. Tunstall, of Norfolk, and George B. Walker, of Char- 
lottesville, for appellant. 

Jno. R. Saunders, Attv. Gen., J. D. Hank, Jr., Asst. Atty. 
Gen., and R. T. IV. Duke, Jr., of Charlottesville, for the Com- 
monwealth. 



CARTER COAL CO. v. BATES. 

Sept. 16, 1920. 

[105 S. E. 77.] 

1. Limitation of Actions (§§ 119 (6), 122*)— New Process after Re- 
turn. Day, but before Quashing, Held "Alias Process" Not within 

Statute. — Though Code 1887, § 3221, provides for the issuance of alias 
or other process at the return day of any process if not returned exe- 
cuted, where the original process is valid, but the service or return 
is defective, it is sufficient to keep the action pending without any 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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hiatus or discontinuance until quashed, and second process, issued 
after the return day, but before the quashing of the original process, 
is an alias process, and not an original writ commencing the action 
within the statute of limitations. 

2. Master and Servant (§ 137 <1)*)— Statutory Light on Mining 
Trains Not Provided by Bfakeman with Light on Cap. — i Pollard's 
Code Supp. p. 833, requiring mine foremen to provide for the carry- 
ing of a conspicuous light on every trip or train of cars, requires a 
light affixed or hung on the trip or train of cars itself so as to shine 
ahead, and is not complied with by directing brakemen having lights 
on their caps to ride on the front end of the trip, especially- as the- 
brakemen may be called away by some occurrence requiring their 
attention elsewhere. 

[Ed. Note. — For other cases, see 9 Va.-W. Va. Enc. Dig. 672.] 

3. Appeal and Error (§ 1064 (1)*)— Instruction Broader than Stat- 
ute, Requiring Light on Car in Coal Mine, Harmless, Statute Not Be- 
ing Complied with. — Though 4 Pollard's Code Supp. p. 883, only re- 
quires mine foremen to "provide" "for the carrying of a light on trips 
or trains of cars, an instruction authorizing a recovery if a train of 
cars was running without having a light, was harmless, where there 
was no evidence that the company provided for such a light, as the 
statute required. 

4. Master and Servant (§ 217 (8)*) — Risk from Known Breach of 
Statutory Duty Not Assumed. — A mine employe, by continuing to 
work in a mine with knowledge of the employer's failure to provide 
for the carrying of a conspicuous light on the front of every trip or 
train of cars, as required by statute, did not assume the risk of in- 
jury from such breach of duty. 

[Ed. Note. — For other cases, see 9 Va.-W. Va. Enc. Dig. 705.] 

5. Master and Servant (§ 204 (2)*) — Doctrine of Assumption of 
Risk Inapplicable to Breach of Statutory Duty., — The common-law 
doctrine of assumption of risk may be abolished by statute with re- 
spect to any duty of the master, and therefore, where he violates a 
statutory duty to carry a light on mining cars, the doctrine cannot 
be invoked. 

[Ed. Note. — For other cases, see 9 Va.-W. Va. Enc. Dig. 705.] 

6. Trial (§ 260 (8)*) — Instruction on Contributory Negligence 
Properly Refused, Where Sufficiently Covered. — In a mine employ- 
ee's action for injuries, the refusal of a requested instruction on con- 
tributory negligence was not error, where the jury were sufficiently 
instructed on that subject by other instructions. 

[Ed. Note. — For other cases, see 10 Va.-W. Va. Enc. Dig. 414.] 

7. Trial (§ 62 (2)*) — Evidence of Injured Employee as to Speed of 
Train Held Admissible in Rebuttal. — In a mine employee's action for 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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injuries sustained in attempting to change a car coupling while the 
cars were in motion, where a witness testified as to the danger of so 
doing if the cars were running three or four miles an hour, plaintiff's 
subsequent testimony that he was moving very slowly was admissible 
as rebuttal evidence. 

[Ed. Note.— For other cases, see 9 Va.-W. Va. Enc. Dig. 712, 
716.] 

8. Trial (§ 140 (1)*)— Credibility of Witness Changing Testimony 
Is for Jury. — If a witness changes his testimony when testifying in 
rebuttal, his credibility is for the jury. 

[Ed. Note. — For other cases, see 13 Va.-W. Va. Enc. Dig. 974.] 

Error to Circuit Court, Tazewell County. 

Action by one Bates against the Carter Coal Company. Judg- 
ment for plaintiff, and defendant brings error. Affirmed. 

Chapman, Peery & Buchanan, of Tazewell, for plaintiff in 
error. 

Greever, Gillespie & Divine, of Tazewell, for defendant in 
error. 



WATSON v. BRUNNER. 
Nov. 18, 1920. 
[105 S. E. 97.] 

1. Appeal and Error (§ 959 (1)*)— Pleading (§ 236 (1)*)— Discre- 
tion to Be Used in Allowing Amendments. — Under Code 1919, § 6104, 
granting leave to amend rests in the sound discretion of the court, 
and, where defendants have no reasonable ground to object, an ap- 
pellate court will not reverse the trial court for allowing pleadings 
to be amended. 

[Ed. Note. — For other cases, see 1 Va.-W. Va. Enc. Dig. 427.] 

2. Equity (§ 267*) — Discretion in Allowing Amendments Deter- 
mined by Special Circumstances. — In equity cases the allowance of 
amendments rests largely in the discretion of the court, to be deter- 
mined by the special circumstances of the case, so that the ends of 
justice wiil not be sacrificed to mere form, or too rigid adherence to 
technical rules of practice; but amendments must not impede or em- 
barrass the administration of justice. 

[Ed. Note. — For other cases, see 5 Va.-W. Va. Enc. Dig. 127.J 
■3. Equity (§ 273*) — New Cause Cannot Be Introduced by Amend- 
ment. — A substantive cause, or a new cause different from that de- 
clared on in the original action, cannot be introduced by amendment. 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



